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Introduction 
 

Plaintiff and Defense Lawyers, Claims Managers, Life Care Planners, and Risk 

Managers have increasingly discovered the value of utilizing video as demonstrative 

evidence. In our society, video images are an integral part of our daily routine. The power 

of video is evidenced every time we view a news story regarding an accident, a terrorist 

attack or natural disaster at home or in a distant country, or refreshingly, a heartwarming 

story. Video instantly demonstrates in a few frames what otherwise would take several 

paragraphs or written text or minutes of spoken language to describe. We more readily 

identify with the people in the video, although in most instances they are complete 

strangers. Furthermore, we are persuaded by what we see, more readily than by what we 

read or hear. Studies have shown that most human learning is based on sight and that 

people who have simultaneously seen and heard evidence have far greater memory 

retention of that information.  The increase in retention is based in part on the great 

amount of information that can be accurately communicated by video. If a picture is 

worth a thousand words, a video is worth a million words. Seeing is believing. 

 

 Recognizing the high premium that our society places on visual images and the 

ability of video to bring an argument “to life”, it is not surprising that professionals in the 

legal field have discovered the value of utilizing video at trial before a jury and for out of 

court settlement purposes before an insurer or mediator. To maintain a competitive 

advantage, these professionals must understand and master the effects of visual tools on 

the viewer’s perceptions, thoughts, beliefs and emotions. 

 

I.  Purposes of a Professionally Produced Video 

 

Both from a plaintiff and defense perspective, there are many purposes for utilizing a 

professionally produced video: 

 

A.  Use of professionally produced video depositions; 

B. To desensitize the viewer to the subject or content of the video; 

C. To bring in evidence that otherwise could not be explained or admitted; 

D. To prove damages: 

1. When used to support damages, a video will capture pain, physical and 

psychological disability and rehabilitation over an extended period of time; 

2. Formats include still photographs, Progressive Video and Day in the Life 

Video and Settlement Brochures; 

3. Video length is determined by the interest level of the viewer; 

4. Video is supportive of future medical and life care expenses. By using 

video, the plaintiff is able to bring subjects, equipment and devices into the 

courtroom. 

E. To disprove damages, a Defense Day in the Life or Surveillance Video; 
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F   Use of a videotaped Independent Medical Examination; 

G. To prove liability or to substantiate a defense to liability. 

H. For use in Focus Group 

 

 

II.  Description and Uses of the Various Video Formats 

 

The application of certain types and formats of video is determined by the audience. 

When the audience is a jury and the videotape is to be used in the courtroom, such as 

with a Progressive Video or Day in the Life Video, certain evidentiary restrictions are 

applicable. Courts allow more latitude where the video is used as demonstrative evidence, 

such as a visual aid or context to an expert’s testimony. While no legal restrictions inhibit 

a video presentation which is to be used as a settlement tool, certain common sense 

restrictions are applicable. For the Day in the Life video, it is essential to begin taping as 

soon as possible after the injury to capture care in the acute phase such as  trach care, G-

Tube feedings, dressing changes, etc. 

 

A.   Progressive Video is a series of Day in the Life films taken over an extended 

period of time. It is well suited to demonstrate pain and suffering over the course of 

treatment and the stages of recovery which may be lengthy. Videotaping should 

commence as soon after the injury as feasible and continue at intervals until trial to 

capture each stage of the plaintiff’s recovery such as hospitalization in the acute care 

setting, therapy, and other rehabilitative and in-home care. Since it may be several 

years before the case reaches trial and the plaintiff may have adapted to (amputee 

with a prosthesis) or recovered from the injury after extensive therapy, the 

Progressive Video is very effective at conveying the plaintiff’s potential in reaching 

his maximum potential. The Progressive Video is effective in brain damaged baby 

cases. Filming will take place over a period of a few years to show that she is not 

reaching her developmental milestones and the level of care required. The final taping 

should occur a few months prior to trial to reinforce the permanent nature of the 

injuries. 

 

B. Day in the Life Video features the plaintiff in a variety of everyday situations 

that the non-injured person takes for granted: bathing, eating, dressing, 

ambulating, interacting with family members and other activities of daily living. 

If appropriate, video may be taken of the plaintiff undergoing dressing changes, 

physical and occupational therapy or other treatments. If the case involves a child, 

taping the school,day and the need for an aide may be necessary. Video helps the 

plaintiff convey to the viewer the struggles of his post-injury life. It demonstrates 

the plaintiff’s courage and determination as he confronts everyday challenges and 

obstacles. Sometimes it is advisable to have a short lead-in, depicting the plaintiff 

in a healthy, pre-injured, active state. It is highly unlikely that a person with the 

same or similar injury/disability as the plaintiff will be chosen to be a juror. Jurors 

have a natural inclination to take health and mobility for granted. Additionally, 

the  plaintiff often has a tendency to be stoic and avoid the appearance of self pity. 

By visually and simultaneously contrasting the plaintiff’s prior active state to the 
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current condition, a major psychological impact is made on the viewer. This has a 

dramatic effect when the viewer compares the plaintiff’s former life to the daily 

struggles, which he now endures. Both the Day in the Life and Progressive Video 

formats provide the opportunity to demonstrate the need for special equipment 

(ventilator, suction equipment, Hoyer Lift, hospital bed, chair lift, stander) and 

adaptations (widened doorways in the house, walk-in shower, vehicle with a 

ramp)  that would not be present in the court room. 

 

C. Living Plaintiff Documentary/Wrongful Death Documentary (Settlement 

Brochure) 
 

This is a narrated presentation of chronological factual information to build the 

plaintiff/decedent’s life story. The Living Plaintiff Documentary must compare and 

contrast the plaintiff’s level of functioning pre and post injury and the finished 

product must show the current condition and level of function. It is a highly effective 

method to promote settlement with an insurer because of the visual impact and also 

because it personalizes the plaintiff/decedent.  These videos often use interviews of 

co-workers, family and friends, as well as home video and photographs to describe 

and show the plaintiff/decedent prior to injury/death. 

 

 A Settlement Brochure allows the attorney to present the case to the insurer in the 

most favorable light, thereby giving the insurer an incentive to justify a large 

settlement. The video will reinforce the Settlement demand Letter submitted by the 

attorney. It will force the insurer to consider the strengths of the plaintiff’s claim and 

the viability of any defenses. The insurer will evaluate the track record of the attorney 

in similar cases and recognize that the attorney has the ability, knowledge, 

competence and financial ability to present the case to the jury. 

 

 The Settlement Brochure has practical advantages in that the information can be 

presented in one package that can be reproduced or edited and the adjuster can view 

the material at his own pace, concentrating on those areas in which she is most 

interested. Computer literacy is sometimes a concern, as is the availability of the 

appropriate equipment to view the video. Due to the inherent cost of producing a 

Settlement Brochure, this format tends to be used in high policy cases such as 

aviation and trucking. If the available insurance or attorney’s budget is limited, video 

may not be an appropriate option. A plaintiff  with a visible injury such as a 

burn/scarring or a serious impairment such as brain injury or amputation is a good 

candidate for this format. However, the Settlement Brochure is also effective in cases 

that do not have an obvious injury since the friends and family can describe the 

adverse effect on the plaintiff’s life. 

 

III.  Caselaw 

 

Since the law governing  the production and admissibility at trial of  Day in the Life 

and Progressive Videos will vary from state to state, check applicable state law prior 

to producing a video.  Issues to consider include whether opposing counsel must be 
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notified that a video will be produced, whether opposing counsel has a right to be 

present at the taping, whether the raw footage is considered Attorney Work Product 

or must it be disclosed to opposing counsel, admissibility concerns, and timing of 

disclosure of the existence of the video to opposing counsel. The Cisarik case below 

addresses some of the pertinent issues. 

 

A 1991 Illinois Supreme Court case, Cisarik v. Palos Community Hospital, 

 144 Ill 2d 339, 579 N.E. 2d 873 (1991,) established a two prong admissibility 

 test for videos: 

i. A proper foundation must be laid by the person having personal knowledge 

of the filmed object, who can attest that the videotape accurately depicts 

what it purports to show; and 

ii. The probative value of the videotape must outweigh the danger of unfair 

prejudice in order to be admissible. 

 

Additionally Cisarik set parameters regarding discovery rules: 

 

a. Materials generated during the preparation of a video, such 

as schedules or storyboards are not discoverable because 

such material is attorney work product; 

b. Outtakes or unused videotape, that is scenes which were 

taped but not included in the final edited version, are 

privileged as attorney work product; and 

c. Opposing counsel has no right to be present at the time of 

videotaping. 

 

IV.  Reinforcing Damages with Video 

Since their debut approximately three decades ago, videos have had an undeniably 

profound impact on both the size and amount of damage awards. It is no secret that 

damages can be a difficult to determine. Damage awards are not subject to scientific 

computation and the amount of a verdict is generally at the discretion of the jury. Videos 

help make otherwise difficult damage determinations easier by capturing pain, physical 

and psychological disability over an extended period of time.  The video can be shown to 

the jury while the Nurse Life Care Planner or other expert witness testifies about the need 

for special equipment, lost income, pain and suffering, etc. The viewer will notice the 

Plaintiff’s facial expressions, gestures, and mannerisms which the expert can not convey. 

 

Depending on state law, damages in personal injury suits typically include some 

combination of medical expenses, loss of earnings, pain and suffering, disability, loss of a 

normal life, or disfigurement. Depending on the type of case, damages may also be 

claimed for emotional distress, shortened life expectancy, or by a spouse for loss of 

consortium. In wrongful death actions, damages for grief, sorrow and mental suffering 

may also be available to the surviving spouse and next of kin of the deceased. While 

videos are helpful in determining economic damages (medical bills, property loss, and 

past and future lost income, etc.), they are particularly useful in illustrating the extent of 

non-economic damages (pain and suffering, loss of society, emotional distress, loss of 
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consortium, disfigurement, and loss of normal life). For example in wrongful death 

actions, Wrongful Death Documentaries that include footage of a wake or funeral 

services can be instrumental in depicting non-economic damages for grief and sorrow. 

 

 

V.Tips for Hiring a Videographer 

 

Use a well-credentialed and experienced videographer who only does work for attorneys. 

Refrain from using a videographer who films weddings and parties, as her credibility will 

come into play.  

 

Engage the videographer as soon as possible to capture valuable footage of the plaintiff in 

the immediate post-injury period.  

 

Be certain that the videographer can respond on short notice when time is of the essence.  

 

Determine how many videos of the videographer has done and speak with references to 

determine whether the videos were an effective settlement tool or useful at trial.  

 

Determine whether any of the videos were excluded at trial as this may reflect 

inexperience or staging.  

 

View actual footage to ensure that she effectively captured the necessary material and 

that the lighting was appropriate and that the video was not staged.  

 

Consider using video in cases with lesser damages in addition to those cases with 

catastrophic injuries.  

 

Even if your clients do not appear will on camera, use video to capture therapy sessions, 

doctor visits and educational sessions.  

 

VI. Conclusion 

 

This paper discusses the reasons to utilize professionally produced video, the different 

video formats and their proper application, discovery considerations, and suggestions for 

hiring a videographer. 


